Introduction
Among the catalogue of minimum rights for the accused, art. 6.3.d) ECHR recognises the right to examine or have examined witnesses against him and obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him.
As with the other guarantees in this section, related to the right to a defence and the presumption of innocence referred to in section two, the requirements concerning witnesses constitute various aspects of the broader right to a fair trial or due process, as ECtHR constantly reiterates. Th e non-exhaustive character of the guarantee, which emerges from the expression "minimum rights", similar to that used in art. 14.3 ICCPR, refers to the existence of other rights required under the notion of fair hearing but not listed (for example the right not to give evidence against oneself, and not incriminate oneself) 1 and also to the possibility that a hearing may respect this catalogue of rights but coral arangüena fanego 2 Miranda Estrampes, M.: "La prueba de testigos en la jurisprudencia del Tribunal Europeo de Derechos Humanos, in various authors, Estudios Jurídicos del Ministerio Fiscal, V, 2000, Spanish Ministry of Justice, p. 359.
3 Th e case involved the trial of two juveniles accused of kidnapping and murdering a child, which formally complied with the requirements of art. 6 but was not fair as it followed "adult" proceedings without taking into account the age of the accused. Th e starting point for constructing this right is the concept of "witness", which has a much broader meaning under the Convention than it has in European national legal systems. It includes witnesses who testify at the trial and any person who has wittingly or unwittingly provided information for criminal proceedings, generally in a formal statement to the police intended for use as evidence in the proceedings despite the absence of the original witness at the trial. 4 Th us in Delta v. France, of 19 December 1990 the Court considered that even though the victims of the crime did not personally testify before the court, they should be considered witnesses because their statements were introduced by the police offi cers who took the statements and in fact they were taken into account by the court. 5 Also in A.H. v. Finland, of 10 May 2007, the minor who made statements to a psychologist at a Family Advice Centre which were recorded on video and taken to the court where they were used as evidence for the accused was held to be a witness.
We are dealing, therefore, with a very broad concept which also includes expert witnesses, according to the Commission Report included in Bönisch v. Austria, of 6 May 1985, and reiterated on many subsequent occasions.
6 Th e Report, based on the distinction between witnesses for and against the accused in relation to the statements made, specifi es the three requirements in this section, intimately related to the principle of equality of arms inherent in the notion of fair trial 7 and of equilibrium between the prosecution and the defence:
